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Introduction

Detention of foreigners, including persons seeking international protection, has long been
a key human rights concern in Turkiye. Although both the Constitution of the Republic of
Thrkiye and the European Convention of Human Rights have specific provisions to safeguard
the right to liberty and security, this particular problem was finally addressed in the judgment of
the European Court of Human Rights (ECHR’) in its decision Abdolkhani and Karimnia
v. Tirkiye on 22 September 2009. The key finding of the ECHR decision was the need for
an overhaul of Turkish legislation and practice in the field of migration and asylum. In the
ensuing years, the ECHR continued to deliver a set of similar judgmentsi against Turkiye,

all making direct references to Abdolkhani and Karimnia v. Turkiye.

Following the adoption of Law No. 6458 on Foreigners and International Protection —
Turkey’s first law on asylum and migration— immigration detention has been finally
provided with a solid legal ground and dubbed as ‘administrative detention’ under the new

legislation.

Law No. 6458 on Foreigners and International Protection introduced a number of critical
procedural safeguards related to immigration detention, all largely established in line with
the case law of ECHR. Important safeguards incorporated into the new law include grounds
for administrative detention, maximum allowable periods, an administrative mechanism for
the review of the legality of the detention, the requirement to provide notification of all

decisions related to the administrative detention, and a judicial remedy.

Yet, notwithstanding this positive development, Refugee Rights Turkey is concerned that
there is still great room for improvement within this reformed system, particularly in the area
of immigration detention. This opinion paper will limit its focus to just one of these issues,
namely, the lack of a legal remedy in challenging the material conditions of immigration
detention facilities in Turkey. As outlined in this opinion paper, Refugee Rights Turkey is
concerned that there is neither an administrative nor judicial legal remedy available for detained
foreigners to challenge material conditions. Moreover, the recent dramatic increase in the
number and capacity of detention centres in Turkey makes the need for a legal remedy all

the more pressing.



Immigration Detention under Law No. 6458 on
Foreigners and International Protection

'The right to a legal recourse against all administrative actions and acts is enshrined in Article
125 of the Constitution of the Republic of Turkiye (‘Constitution’). Similarly, every person
alleging an infringement of constitutional rights and freedom has the right to request prompt

access to competent authorities under Article 40 of the Constitution.

In 2001, Turkey also made an amendment to Article 40 of the Constitution in order to
facilitate prompt access to a competent authority. With this amendment, the state assumed
an additional responsibility and now all branches of government are required to indicate

available legal remedies, the name of competent authorities, and time caps on all proceedings.

As previously mentioned, Law No. 6458 established both administrative and judicial
mechanisms for the review of the legality of immigration detention. The new law primarily
introduced two types of immigration detention: administrative detention for the purpose of

removal and administrative detention of international protection applicants.

Administrative detention for the purpose of removal is regulated under Article 57 of the new
law. This provision provides an exhaustive list of grounds for detention of persons in removal
proceedings and introduces a maximum 12 month (6+6) limit to this end. Governorates, who
are entrusted with the authority to make administrative detention decisions, are also required to
carry out reviews of the necessity of detention. Governorates perform this role through routine
monthly reviews. In addition, should the governorates be made aware of any other compelling
issues, they are not required to wait 30 days and have the authority to immediately halt
administrative detention of a foreigner. Moreover, the said provision further requires authorities
to provide notice to detainees and their legal representative of the administrative detention
decision, the basis for an extension of the detention as well as the results of the monthly
reviews. In cases where a detainee is not represented by a lawyer, the authorities are required to
inform the detainee of the impact of decisions, what the appeal procedure is, and time limits for

filing an appeal.

Article 57 also established judicial review for the legality of administrative detention. The
competent authority responsible for implementing this is the Judge of the Criminal Court
of Peace. Either the detainee or his/her legal representative or lawyer has the right to appeal
against the detention decision before the Judge of the Criminal Court of Peace at any stage
of the administrative decision. The Judge of the Criminal Court of Peace is required to

deliver
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its ruling latest within 5 days of the date of appeal. The decision of the Judge of the Criminal
Court of Peace is also final. Although it has not been specifically noted in the said provision,
all courts in Turkey are under the obligation to deliver their decisions with a justification
as per Article 141 of the Constitution. Detainees or their legal representatives or lawyers
are also entitled to make a separate appeal to the Judge of the Criminal Court of Peace
should the administrative detention grounds no longer apply or have changed. Alternatively,
as the decision is final and thus available remedies are considered to be exhausted, detainees
may lodge an individual application before the Constitutional Court of Turkey to challenge

detention decisions.

'The administrative detention of international protection applicants is, on the other hand,
regulated under Article 68 of the Law No. 6458 on Foreigners and International Protection.
This provision also provides an exhaustive list of grounds for detention and regulates the
maximum allowable period as 30 days. Similarly, governorates have the authority to halt
administrative decision at any stage should a compelling situation arise. Article 68 also
requires authorities to provide notice of the administrative detention decision and the time
period, together with reasons, to the detainee or his/her legal representative or lawyer. In
cases where the detainee is not represented by a lawyer, the authorities are required to inform
the detainee about the consequences of the decision, the procedure and time limits for
appeal. Finally, the judicial review of the legality of the detention of international protection
applicants is identical with the mechanism afforded to the persons detained for removal

purposes.

In sum, administrative and judicial review mechanisms pertaining to immigration detention
focus only on the legality of the detention. However, the availability of a specific administrative
or judicial remedy to challenge material conditions as well as notification of this right,
together with the competent authorities and time periods, is also a key requirement under
Article 40 of the Constitution.



The Constitutional Court of Turkey and the
Case of K.A.

The lack of a legal remedy for challenging material conditions has been one of the lingering
issues, dating back to the period before the adoption of the Law No. 6458 on Foreigners
and International Protection. For instance, prior to adoption of the new law, in many cases't
lodged before the ECHR, applicants have not only sought remedies for unlawful detention;
but also raised their grievances concerning material conditions in removal centres and
other places of detention. Moreover, in the majority of these cases'’, ECHR ruled that the
minimum threshold of severity have been reached and thus found a violation incompatible

with Article 3 of the European Convention of Human Rights.

Following the Constitutional amendments in 2010, the Constitutional Court of Turkey (“The
Constitutional Court’) was also entrusted with the authority to receive individual applications
alleging violations of rights and freedoms guaranteed both under the Constitution and
European Convention of Human Rights. From this date onwards, the Constitution Court
has received and adjudicated a significant number of applications and interim measure
requests from foreigners, including persons seeking international protection, in Turkey. The
lack of a legal remedy in challenging material conditions of administrative detention in

Turkey, however, first came up in the case of K.A., Application No: 2014/13044.

'The case originated from the application of a Syrian national, K.A., who had been detained
in Kumkapi Removal Centre in Istanbul for a period of 8 months and 10 days. During his
detention, the applicant applied to the Judge of the Criminal Court of Peace to seek his
release, and in at least two of these applications, he complained about material conditions at
the detention facility that reportedly caused physical and psychological suffering. Yet, none

of these applications were able to obtain a favourable outcome with respect to the applicant.

Based on these complaints, the Constitutional Court decided to examine the merits of the
case in light of Article 17 of the Constitution, enshrining both the right to life and the

prohibition of torture and ill-treatment, in conjunction with Article 40.

In a unanimous decision delivered on 11 November 2015, the Constitutional Court made
references to the relevant case law of ECHR and underlined the critical importance of the
subject matter of the case. That is, the Constitutional Court recalled that the right guaranteed
under Article 17 of the Constitution and Article 3 of the European Convention of Human
Rights is of an absolute nature. The Constitutional Court further stated that there is a
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compelling requirement for a legal remedy to be of a compensatory nature and an effective

mechanism should be available to put a rapid end to the ill treatment.

Having recalled these fundamental requirements, the Constitutional Court found that
mechanisms established under the Law No. 6458 on Foreigners and International Protection
‘failed to foresee any specific administrative or judicial remedy which sets the standards of
detention conditions and includes monitoring and review of the conditions’and ‘which could
review the compatibility of detention conditions with Article 17 of the Constitution and
have a power to fix the condition or halt the detention in the event of an infringement’. In
other words, for the first time, the highest court in Turkey ruled that there is not any specific
administrative or judicial remedy available for persons under administrative detention to
challenge their material conditions. The corresponding meaning of this violation in the

ECHR lingua is a violation of Article 3 in conjunction with Article 13.

In the ensuing period, the Constitutional Court continued to issue judgments for similar
complaints. These cases include the case of F.A. and M.A" , the case of A.V. and Others"
, the case of T'T." | the case A.S." | the case of 11"  and the case of 1.S. and Others™ .
While the applicants in the case of I.S. and Others were also mostly detained in Kumkap:
Removal Centre in Istanbul and in what was then officially called ‘Adana Reception and
Accommodation Centre’; in the remaining cases, applicants were mostly detained in

Kumkap1 Removal Centre in Istanbul.

With the single exception of the case of I.I., of which the Constitutional Court found the
case inadmissible due to time limitations, the Constitutional Court found all other cases
admissible. In all these cases, the Constitutional Court ruled that there had been a violation
of Article 17 of the Constitution with respect to material conditions. Furthermore, and again
in all these cases, the Constitutional Court made a direct reference to its judgment in the
case of K.A. and concluded that there had been a violation of Article 17 in conjunction with
Article 40 of the Constitution.

It is important to note that these judgments also found their echoes before the ECHR. On
13 September 2016, the ECHR published six decisions® concerning Turkey. Applicants in
all these cases were previously detained at Kumkapi Removal Centre and raised identical
grievances with the applicants in the case of K.A. as well as in other aforementioned cases.
'The government of Turkey, on the other hand, has opted for a friendly settlement in all six

cases, indicating an admission of the problem outlined in this opinion paper.



Conclusion

According to the official data® provided by the Directorate General of Migration
Management (DGMM), the official body responsible for the asylum and migration
management in Turkey, there were 19 removal centres with a capacity of 6780 persons at
the time of writing. Five of these removal centres are based in Erzurum, Gaziantep, Izmir,
Kayseri and Kirklareli provinces of Turkey. The centres were initially envisioned to serve
as ‘Reception and Accommodation Centres’ for persons seeking international protection
in Turkey. However, within the context of EU-Turkey Readmission Agreement and the
subsequent adoption of EU-Turkey Joint Action Plan in 2015 (also known as ‘EU-Turkey
Deal’), all these centres were transformed into removal centres with EU approval. In addition,
the DGMM also stated that the last remaining reception and accommodation centre with

a capacity of 750 in Van province shall also be transformed into a removal centre by 2017.

Turkey is also planning to build 3 ‘container-type’ removal facilities in Osmaniye, Aydin and
Istanbul, with a total capacity of 6600 persons, as well as 9 additional removal centres, with
a total capacity of 3120 persons in 2017. In other words, according to the official data of the
DGMM, Turkey shall have a total of 32 removal centres/facilitates with a capacity of 17,250
by 2017.

In this context, Refugee Rights Turkey recalls that Turkey is a State Party to the European
Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment since 1989. Refugee Rights Turkey is therefore of the opinion that the standards
of the Committee on the Prevention of Torture (‘CP'T Standards’), which serve as guidance
to state parties, could be of a critical importance in addressing the pressing issues outlined in
this legal paper. CP'T standards should also be consulted in the review and development of
legislation concerning asylum and migration management. Efforts should be taken in order

to ensure a full compliance in practice.

Refugee Rights Turkey further notes that Turkey is also a State Party to the Optional Protocol
to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (OPCAT") and thus, Turkey is required to establish a national preventive
mechanism under the OPCAT. Recently, Turkey entrusted this role to the national Human
Rights and Equality Institution (‘TIHEK) tollowing the adoption of the Law on Human
Rights and Equality Institution on 20 April 2016. However, there are a set of concerns™
regarding TIHEK’s compliance with the Paris Principles, an internationally recognised

set of principles that aim to guarantee minimum standards to ensure the independence of
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domestic human rights institutions. Moreover, the appointment of members to the Human
Rights and Equality Board, TIHEK’s decision-making body, is yet to be completed and the

institution is therefore not in a position to assume such a critical role.

Refugee Rights Turkey strongly believes that immigration detention should be the measure
of last resort, to be used in exceptional cases only. Refugee Rights Turkey also believes that
detention of vulnerable persons should be, in principle, avoided. Refugee Rights Turkey
therefore encourages the use of alternatives to detention and an effective implementation of
alternative measures. In line with this understanding, Refugee Rights Turkey reiterates that
both national and international civic stakeholders working on such alternatives could play a

valuable role to this end.



Recommendations

Refugee Rights Turkey believes that the dramatic increase in the number and capacity
of detention centres, the forthcoming ‘container-type’ removal centres, and the lack of an
operational preventive mechanism, are among the factors that make the need for a legal
remedy and an effective monitoring system more pressing than ever and therefore calls on

authorities to:

*Promptly establish specific and effective legal remedies and mechanisms for the monitoring

of all immigration detention places;

*Use the immigration detention only as a measure of last resort and avoid detention of

vulnerable persons;

*Review all legislation, particularly those on immigration detention, in light of CPT
Standards and other applicable international standards and ensure that any forthcoming
regulation should, as a principle, first aim to guarantee full compliance with these norms

and standards;

“Take steps to ensure that national human rights institutions comply with the Paris

Principles, in consultation and in collaboration with experienced civic stakeholders.

*Recall that there are alternatives to immigration detention. Authorities should continue
to collaborate with experienced civic stakeholders to increase the availability and

implementation of these alternatives to detention.
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